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United States Court of Appeals for the 

District of Columbia 

- i 

No. 6329. | 

Robert N. Harper, Appellant, j 

vs. j 

John S. Bryan, Receiver of North Capitol Saving^ Bank, 

a Corporation. i 

i 

! 

a Supreme Court of the District of Columbia. 

At Law. 

No. 83475. 

John S. Bryan, Receiver of North Capitol Saving^ Bank, 

a Corporation, Plaintiff, ! 

v 

’ 1 

Robert N. Harper, Defendant, 

United States of America, J 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, iln said 
District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had, in the above- 
entitled cause, to wit: 

1 Declaration. 

Filed December 11, 1933. 

In the Supreme Court of the District of Columbia. 

Law. No. 83475. i 

John S. Bryan, Receiver of North Capitol Savings [Bank, 

a Corporation, Plaintiff, j 

i 

v. 

Robert N. Harper, Defendant. 

First Count. The plaintiff, John S. Bryan, as Receiver 
of the North Capitol Savings Bank, duly appointed by the 
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Comptroller of the Currency as the representative of said 
Bank and of it he stockholders and creditors thereof, and 
acting by virtue of said appointment, by Hill, Ross and 
Hill, his attorneys, sues the defendant Robert X. Harper 
for that the North Capitol Savings Bank is a banking cor¬ 
poration organized under the laws of the State of Arizona. 
The Articles of Incorporation of said corporation were 
granted on to wit the 3rd day of September, 1912, and 
provided that its principal place of business shall be in the 
City of Washington, District of Columbia, where deposits 
and savings were received, and thereby became subject to 
the jurisdiction of the Comptroller of the Currency when 
in his opinion it became necessary to take possession of 
said bank for the reasons and in the manner and to the 
same extent as are provided in the laws of the United 
States with reispect to national banks. That said company 
did not at anv time maintain a banking house or do a 
banking business outside of the District of Columbia. On 
July 14, 1932, the Comptroller of the Currency, acting 
under the authoritv vested in him bv law, determined that 
said bank was insolvent and unable to pay its legal debts 
and determined it to be necessary to take possession 
2 of said bank and did take possession thereof and 
thereafter said Comptroller of the Currency ap¬ 
pointed John S. Bryan, the plaintiff herein, as Receiver 
of said bank and thereupon the plaintiff duly qualified as 
Receiver thereof and since that time has been, and is now, 
acting in the performance of his duties. On said July 14, 
1932, and at all times hereinafter mentioned, the said North 
Capitol Savings Bank had a paid-up capital of One Hun¬ 
dred Thousand Dollars ($100,000), consisting of ten thou¬ 
sand (10,000) shares of a par value of Ten Dollars ($10.00) 
each: on said July 14, 1932 the defendant, Robert X. Har¬ 
per, owned and held two hundred (200) shares of the capi¬ 
tal stock of said bank; that this action is brought bv the 
plaintiff, John S. Bryan, as Receiver of the said North 
Capitol Savings Bank, to recover of the defendant payment 
of an assessment against him as the owner of said two 
hundred (200) shares of the capital stock of the said North 
Capitol Savings Bank, levied as hereinafter set forth, on 
account of thd liability for the debts of said bank imposed 
upon the shareholders thereof as hereinafter recited; that 
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Article 14, Section 11 of the Constitution of {Arizona, 
adopted December 9, 1910, provides: j 

I 

“The shareholder, or shareholders, of everv backing or 
insurance corporation or association shall be h^ld indi¬ 
vidually responsible, equally and ratably, and not]one for 
another, for all contracts, debts and engagements,, of such 
corporation or association, to the extent of the amount of 
their stock therein, at the par value thereof, in addition to 
the amount invested in such shares of stock”; 

! 

that the revised Statutes of Arizona, 1928, Chapter VIII, 
Banks and Banking, Paragraph 277, provide: j 

“The stockholders of every bank shall be held individu¬ 
ally responsible, equally and ratably, and not one for an¬ 
other, for all contracts, debts and engagements, <bf such 
corporation or association, to the extent of the amount of 
their stock therein, at the par value thereof' in ad- 
3 dition to the amount invested in such shares of 
stock. | 

“In case of the dissolution or liquidation of anv bank, 
the constitutional and statutory liability of the stockholders 
must be enforced for the benefit of creditors of sucfi bank 
by the superintendent of banks or by any receiver] 

“The action to enforce such liability shall be connjnenced 
within three years after the closing of such bank, aild may 
be commenced immediately upon closing of the banlf if, in 
the judgment of the superintendent or receiver, the assets 
of such bank are insufficient to meet its liabilities”; 


that the certificates of stock issued by the North Cfapitol 
Savings Bank to its stockholders provide: 

i 

“It is understood and agreed bv and between the owner 
of the certificate, his or her executors, administrators, or 
assigns, and the North Capitol Savings Bank, its successors 
and assigns, that the owner of shares of the capital stock 
of said bank, represented by this certificate, shall bb held 
individually responsible, for all contracts, debts and en¬ 
gagements of said Bank to the extent of the amount bf his 
or her stock therein, at the par value thereof, in addition 
to the amount invested in such shares, as is proviqed in 
Section 14 of Article III of the By-Laws of said Bgnk”; 
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that Section 14 of Article III of the By-Laws of said bank, 
provides: 

“The stockholders shall be held individually responsible, 
equally and ratably, and not one for another, for all con¬ 
tracts, debts, and engagements of the bank to the extent of 
the amount of their stock therein, at the par value thereof, 
in addition to the amount invested in such shares”; 


that on October 18, 1932, the Comptroller of the Currency 

determined that in order to pay the debts of said bank, it 

was necessary to enforce the individual liability of the 

* % 

shareholders therefor, and made an assessment and requi¬ 
sition upon the shareholders of the said North Capitol Say¬ 
ings Bank for One Hundred Thousand Dolars ($100,000) 
to be paid by them on or before November 25th, 1932, that 
amount constituting an assessment of one hundred percent 
(100/<) of the par value of the shares of the capital stock 
of said bank; and at the same time the said Comp- 
4 troller of the Currency made demand upon each and 
every one of the shareholders for the payment of a 
sum equal to the par value of each and every share of the 
capital stock of said corporation held or owned by them, 
respectively, at the time of the bank’s failure, and directed 
this plaintiff, as the Receiver of said bank, to take all neces¬ 
sary proceedings, by suit or otherwise, to enforce to that 
extent the said individual liabilitv of the said shareholders, 
a copy of said order of assessment being hereto attached, 
marked ‘‘Exhibit A”, and with all the recitals thereof made 
a part of this Declaration, to the same extent as if it were 
set out herein; that the assessment levied on said Robert 
X. Harper, as the owner of two hundred (200) shares of 
capital stock of said corporation amounts to Two Thousand 
Dollars ($2000), which became due and payable on Novem¬ 
ber 25, 1932, and on account of which he has paid the sum 
of Five Hundred Dollars ($500), leaving due a balance of 
Fifteen Hundred Dollars ($1500), and said balance has not, 
nor any part thereof, been paid, although payment has been 
demanded. 


Wherefore, plaintiff says that he is entitled to judgment 
against the defendant, Robert N. Harper, in the sum of Fif¬ 
teen Hundred Dollars ($1500), together with interest 
thereon at six percent per annum from November 25, 1932, 
together with costs of this action. 
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Second Count. The plaintiff, John S. Bryan, as Receiver 
of the North Capitol Savings Bank, duly appointed hy the 
Comptroller of the Currency as the representative of said 
Bank and of the stockholders and creditors thereof, and 
acting by virtue of said appointment, by Hill, Boss and Hill, 
his attorneys, further sues Robert X. Harper for that the 
North Capitol Savings Bank is a banking corporation or¬ 
ganized under the laws of the State of Arizona. The 

5 Articles of Incorporation of said corporation were 
granted on the 3rd day of September, 1912, ajid pro¬ 
vided that its principal place of business shall bej in the 
City of Washington, District of Columbia, where deposits 
and savings were received, and thereby became subject to 
the jurisdiction of the Comptroller of the Currency and to 
the authority vested in said Comptroller of the Currency, 
when in his opinion it became necessary to take posses¬ 
sion of said bank for the reason and in the manner and 
to the extent as are provided in the laws of tlie United 
States with respect to national banks, and said company’s 
stockholders became subject to the same liabilities and 
responsibilities as are imposed by law upon the holders 
and owners of I lie stock of national banks. That saip com¬ 
pany did not at any time maintain a banking house efr do a 
banking business outside of the District of Colombia. 
On July 14, 1932, the Comptroller of the Currency, jacting 
under the authority vested in him bv law, determined that 
said bank was insolvent and unable to pay its legal debts 
and determined it to be necessary to take possession of 
said bank and did take possession thereof, and thereafter 
said Comptroller of the Currency appointed John S. Bryan, 
tlie plaintiff herein, as Receiver thereof and thereupon the 
plaintiff duly qualified as Receiver of said bank ant) since 
that time has been, and is now, acting in the performance 
of his duties. On said July 14, 1932, and at all times here¬ 
inafter mentioned, the said North Capitol Savings Bank 
had a paid-up capital of One Hundred Thousand Djollars 
($100,000), consisting of ten thousand (10,000) sharejs of a 
par value of Ten Dollars ($10.00) each; on said Jhly 14, 
1932, said Robert N. Harper owned and held two hundred 
(200) shares of the capital stock of said bank; that this 

action is brought by the plaintiff, John S. Bryjan, as 

6 Receiver of said North Capitol Savings Baijk, to 
recover of the defendant payment of an assessment 
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against him as the owner and holder of said two hundred 
(200) shares of capital stock of said North Capitol Sav¬ 
ings Bank, levied as hereinafter set forth, on account of 
the liability for the debts of said bank imposed by law upon 
the shareholders thereof; that on October 18, 1932 the 
Comptroller of the Currency determined that in order to 
pay the debts of said bank, it was necessary to enforce 
the individual liability of the shareholder therefor, and 
made an assessment and requisition upon the shareholders 
of the said North Capitol Savings Bank for One Hundred 
Thousand Dolars ($100,000) to be paid by them on or before 
the 25th dav of November, 1932, that amount constituting an 
assessment of one hundred percent (10090 of the par 
value of the shares of the capital stock of said bank; and 
at the same time the said Comptroller of the Currency 
made demand upon each and every one of the shareholders 
for the payment of a sum equal to the par value of each 
and every share of tlie capital stock of said corporation 
Held or owned by them, respectively, at the time of the 
bank's failure, and directed this plaintiff, as the Receiver 
of said bank, to take all necessary proceedings, by suit or 
otherwise, to enforce to that extent the said individual 


liability of the said shareholders, a copy of said order of 
assessment being hereto attached, marked “Exhibit A”, 
and with all the recitals thereof made a part of this Decla¬ 
ration, to the same extent as if it were set out herein; that 
the assessment levied on said Robert N. Harper, as the 
owner and holder of two hundred (200) shares of capital 
stock of said corporation amounts to Two Thousand 
($2000), which became due and payable on November 25, 
1932, and on account of which he has paid the sum of Five 
Hundred Dollars ($500), leaving due a balance of 
7 Fifteen Hundred Dollars ($1500), and said balance 
has not, nor has any part thereof, been paid, al¬ 
though payment has been demanded. 


Wherefore, plaintiff says that he is entitled to judgment 
against the defendant, Robert N. Harper, in the sum of 
Fifteen Hundred Dollars ($1500), together with interest 
thereon at six percent per annum from November 25, 1932, 
together with costs of this action. 

HILL, ROSS & HILL, 

By F. W. HILL, Jr., 

Attorneys for Plaintiff. 
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EXHIBIT “A”. 


Office of Receiver, North Capital Savings Banjk, 

Washington, D. C. | 

October 20, JL932. 

You will please take notice, That the Comptroller's of the 
Currency has, on October 18, 1932, levied an assessment 
upon the stockholders of The North Capitol Savings} Bank, 
Washington, D. C., of the par value of each and! every 
share, payable at the office of the Receiver, on or before 
November 25, 1932. j 

The Receiver is, however, authorized by the Comptroller 
to grant an extension, without interest, to shareholders who 
pay 25 percentum of the assessment on or before that date, 
and who will give a written obligation, satisfactorily 
guaranteed , to pay 25 per centum additional on or (before 
December 25, 1932, 25 percentum additional on or before 
January 25, 1933, and the remaining 25 per centum on or 
before February 25, 1933. 

Deferred payments will bear interest after No- 
8 vember 25, 1932, at the legal rate in the District of 
Columbia, except that interest may be abated in the 
case of any shareholder who pays one-fourth of his assess¬ 
ment on or before November 25, 1932, and who pays the 
remaining installments on or before the dates at which 
they mature, under the terms of the extension. 

You are therefore requested to pay the assessment on 
the — shares of stock standing in your name, in accord¬ 
ance with the foregoing order and this notice. Your prompt 
compliance will be of great benefit to creditors ot[ this 
trust and advance materially its early liquidation. 

$—. i 

JNO. S. BRYAN, I 

Receiver , j 

North Capitol Savings Bank, 

Washington, D .| C. 


To 
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Assessment Upon Shareholders. 

Treasury Department, Office of the Comptroller of the 

Currency. 

' Washington, October 18, 1932. 

In the Matter of North Capitol Savings Bank, Washington, 

District of Columbia. 

To all whom it may concern: 

Whereas, it appears to my satisfaction that in order to 
pay the debts of the “North Capitol Savings Bank,” a 
corporation doing business in the District of Columbia, now 
in Receivership, it is necessary to enforce the individual 
liabilitv of the stockholders therefor to the extent 

9 hereinafter mentioned, as prescribed by law. 

Now, therefore, by virtue of the authority vested 

in me bv law, I do herebv make an assessment and requisi- 
• * * 

tion upon the shareholders ot the said “North Capitol 
Savings Bank” for Ninety Thousand ($90,000.00) Dollars, 
to be paid by them on or before the twenty-fifth day of No¬ 
vember, 1932. and I hereby make demand upon each and 
everv one of them for the par value of each and every share 
of the capital stock of said corporation held or owned by 
them, respectively, at the time of its failure; and I hereby 
direct John S. Bryan, the Receiver, heretofore appointed, 
to take all necessary proceedings, by suit or otherwise, to 
enforce to that extent the said individual liability of the 
said shareholders. 

In witness whereof I have hereto set my hand and caused 
my seal of office to be affixed to these presents, at the City 
of Washington, in the District of Columbia, this eight¬ 
eenth dav of October, A. D. 1932. 

[seal.] (Signed) F. G. AW ALT, 

Acting Comptroller of the Currency. 

10 Demurrer to Declaration. 

Filed January 8, 1934. 

* A • • * • ♦ 

Comes now the defendant, by Ralph P. Barnard, Milton 
D. Campbell and William E. Richardson, his attorneys, 
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i 

and says that the plaintiff's declaration and eaih count 
thereof are bad in substance. j 

RALPH P. BARNARD, j 
MILTON D. CAMPBELL, 

WM. E. RICHARDSON, i 

Attorneys for Defendant. 

i 

Among the matters of law which will be argued on the 
presentation of the foregoing demurrer are the following: 

1. That the plaintiff, being a receiver appointed by the 
Comptroller of the Currency, has no power or authority to 
enforce the payment of a stockholder’s liability of the said 
North Capitol Savings Bank, a corporation incorporated 
under the laws of the State of Arizona. 

2. That Section 713 of the Code of Law of the pistrict 
of Columbia, authorizing the Comptroller of the Currency 
to take over and liquidate the assets of a banking jinstitu- 
tion created under the laws of anv of the states and Shaving 
a banking house or office within the District of Columbia, 
where deposits or savings are received, was passed by Con¬ 
gress in the exercise of its constitutional power t<j legis¬ 
late with respect to the District of Columbia, and that any 
attempt to extend the powers granted by said section to 
confer jurisdiction to collect by a suit in the courtsjof the 
District of Columbia the liability of stockholders as sjuch in 

the North Capitol Savings Bank under the laws of 
11 Arizona, the place of its creation, would be a usurpa¬ 
tion of the authority of the State of Arizorja and 
would infringe the doctrine of comity imposing a limita¬ 
tion upon the authority of one state over corporations 
created under the laws of another state with respect to 
its affairs and management. j 

3. That insofar as the said liability of stockholders under 

the Constitution of the State of Arizona exists, it is a jstatu- 

tory liability enforcible exclusively by the means provided 

for its enforcement bv the Arizona statute. i 

* 

4. That the object of the plaintiff’s action is to recover 
the moneys from the defendant for the benefit of creditors 
of the said North Capitol Savings Bank, which banljc is a 
separate legal entity distinct and apart from the defendant 
as a stockholder therein; that the said declaration ancj each 
count thereof shows that the said defendant did nqt, by 
any writing signed by him or by anyone by him authorized, 


I 
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promise or agree to pay any such debts, and plaintiff’s 
action can not therefore be maintained under the pro¬ 
visions of the Code of the District of Columbia, wherein 
it is provided that no action may be brought to charge any 
person upon any promise to answer for the debt, default 
or miscarriage of another unless such undertaking be by 
writing dulv signed bv the defendant. 

RALPH P. BARNARD, 

WM. E. RICHARDSON, 
MILTON D. CAMPBELL, 

Attorneys for Defendant. 

12 Defendant’s Pleas. 

Filed April 24, 1934. 


1. This defendant for a plea to the first count of the 
plaintiff’s declaration says that he is not indebted to the 
plaintiff as claimed in said declaration; this defendant 
admits the incorporation of said North Capitol Savings 
Bank as set forth in said declaration, and that said bank 
did establish and maintain a banking house in the Dis¬ 
trict of Columbia where deposits and savings were received 
and that it did thereby become subject to the jurisdiction 
of the Comptroller of the currency to take possession of 
the same in the manner provided by the National Banking 
Laws, but this defendant denies that the alleged stock¬ 
holders’ liability for assessment under the Arizona Con¬ 
stitution was an asset of the said banking corporation and 
he denies that it was within the jurisdiction of the said 
Comptroller or of any receiver appointed by him to demand 
or to collect said liability and this defendant therefore ad¬ 
mits the allegation of the said declaration that the Comp¬ 
troller did take possession of said bank and did appoint the 
plaintiff receiver thereof with limitation heretofore stated, 
and this defendant admits further that the said Comp¬ 
troller had the power to arbitrarily and without a hearing 
determine the insolvency of the said bank for the purpose 
of taking possession under the act of Congress relating 
to the District of Columbia but he denies that said Comp¬ 
troller had such power to determine ex parte, the fact of 
insolvency, and/or the extent of deficiency of assets to pay 
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liabilities, for the purpose of collecting any liability of the 

defendant or any other stockholder under the aforesaid 

provision of the Arizona Constitution and this defendant 

denies that there is anv deficiencv of assets !to meet 

* •/ 

13 the contracts, debts, and engagements of s<pd cor¬ 
poration and denies that there is now, or eper has 
been, a liability accrued under said provision agaijist this 
defendant. ! 


2. And for further plea to said declaration this defend¬ 
ant states that under and by virtue of the provision^ of the 
laws of the state of Arizona the relationship between the 
stockholders of a banking corporation and its creditors is 
that of a guarantor and not that of a surety, and no liability 
accrues against such stockholder until the assets of such 
institution have been entirely exhausted or until tjie fact 
and extent of a deficiency of assets to meet liabilities have 
been judicially ascertained, and this defendant states that 


in the instant case the assets of said bank have not been 
exhausted nor has any judicial ascertainment of deficiency 


in assets occurred and he therefore denies the right ( of the 
plaintiff to recover. j 

3. And for a further plea to said count of said declara¬ 
tion this defendant says that he admits that the by la'Vs and 
statutes contained the provisions quoted in said declara¬ 
tion, but this defendant avers that the charter granted by 
the said state of Arizona to the said corporation contained 
an express provision that the stock when issued is to be 
full paid and nonassessable, and contained a further pro¬ 
vision that the stockholders of said corporation should not 
be liable to the creditors thereof except if matter b<£ pro¬ 
vided by a contract between the said corporation ahd its 
stockholders, and this defendant denies that any contract 
creating such liability was ever entered into betweeik said 
corporation and this defendant, and denies that tlty pro¬ 
vision quoted the plaintiff’s declaration and alleged to be 
a provision of a stock certificate was not a provision of 
said certificate or constituted any agreement between the 
corporation and this defendant. j 

14 4. And for a plea to the second count of the plain¬ 

tiff’s declaration this defendant says that he admits 
the Articles of Incorporation were granted the North papi- 
tol Savings Bank on September 3, 1912 which Articles of 
Incorporation provide as to the Laws of the District of 
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Columbia, relating to savings banks, that the stockholders 
thereof should not be liable except for the unpaid balance 
of the stock subscription and this defendant therefore de¬ 
nies that he or any other stockholder of said corporation be¬ 
came subject to said liabilities and responsibiilties imposed 
by law upon the holders and owners of stock of National 
Banks. 

RALPH P. BARNARD, 

WM. E. RICHARDSON, 
MILTON D. CAMPBELL, 

Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Thursday, April 2G, 1934. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

* i • • * % * * 

I pon consideration of the demurrer filed herein, to the 
declaration, it is ordered that said demurrer be, and the 
same is hereby overruled as to the first count and sustained 
as to the second count. 

15 Demurrer to the Defendant's Pleas. 

Filed April 30, 1934. 


Now comes the plaintiff, by his attorneys below named, 
d ■ t cit tiio defendant 's first, second, third and fourth 
pleas, and each of them, are bad in substance. 

I HILL, ROSS & HILL, 

By F. W. HILL, Jr., 
Attorneys for Plaintiff. 

Among the matters of law which will be argued on the 
presentation of the foregoing matter arc the following: 

1. The defendant’s contention that neither the Comptrol¬ 
ler of the Currency nor the Receiver appointed by him nor 
the two jointly have any right or authority to collect on ac¬ 
count of stock assessments is unsound in law. 
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2. The defendant’s contention that the Comptroller of 
the Currency did not have power, the fact of insolvency, or 
the extent of deficiency of assets to pay liabilities, j is un¬ 
sound in law. 

3. The determination by the Comptroller of a deficiency 
is binding- and cannot be questioned by the defendant. 

4. The liability of a stockholder attaches immediately 
upon the determination by the Comptroller to make tjhe as¬ 
sessment, and the giving of the required notice by hiip. 

5. The Constitution of the State of Arizona provides for 
double liability and any provision in the charter of tile cor¬ 
poration to the contrary is without force and effect, and, 
furthermore, the By-Laws of the corporation and the Stock 

Certificate both for double liabilitv. 

16 HILL, ROSS & HIJLL, 

By F. W. HILL, Jr., 

# Attorneys for Plaintiff. 

Memorandum. 

May 10, 1934.—Demurrer to pleas sustained. 

Supreme Court of the District of Columbia. 

Friday, June 22, 1934. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

m * * * » m # I 

Comes now the defendant by his attorney of recorcj and 
now, in open court, elects to stand upon his pleas filed herein, 
to the declaration, and it appearing to the Court that a de¬ 
murrer to said pleas was sustained upon the 10th day of 
May, 1934, judgment is ordered in accordance therewith. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of One Thousand Five Hundred 
Dollars ($1500.00) with interest thereon from November 25, 
1932, together with costs of suit to be taxed by the clerlj and 
have execution thereof. 

From the foregoing judgment the defendant by his attor¬ 
ney of record, in open Court, notes an appeal to the dourt 
of Appeals of this District; whereupon, an undertaking to 
act as a supersedeas bond is hereby fixed in the sum of [Two 
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Thousand Five Hundred Dollars ($2500.00); and that a 
further undertaking to act as a cost bond is hereby 
17 fixed in the sum of One Hundred Dollars ($100.00) 
with leave to deposit Fifty Dollars ($50.00) cash 
with the clerk in lieu thereof. 

Memorandum. 

July 17, 1934.—$50.00 casli deposit in lieu of bond. 

Assignment of Errors. 

Filed August 9,1934. 

* * # * * * * 

The defendant hereby designates the following errors to 
be reviewed upon the appeal herein: 

1. The Court erred in overruling defendant’s demurrer 
to the first count of the declaration. 

2. The Court erred in holding that this suit could be 
maintained without the averment by the plaintiff receiver 
that in his judgment the assets of the bank were insufficient 
to pay the claims of creditors. 

3. The Court erred in sustaining the plaintiff’s demurrer 
to defendant’s pleas. 

4. The Court erred in entering a judgment against de¬ 
fendant without a judicial determination of the fact and ex¬ 
tent of a deficiency of assets to meet creditors’ liabilities. 

5. The Court erred in failing to sustain defendant’s plea 
that denied the insufficiency of assets of the North Capitol 
Savings Bank to meet claims of creditors. 

6. The Court erred in not holding that suit could be main¬ 
tained and judgment given only for liabilities created and 
existing by virtue of the law of the State of Arizona, and 

that the Courts of this jurisdiction should follow the 
IS decisions of the highest court of that state in de¬ 
termining the existence of a liability under its laws. 

■ " RALPH P. BARNARD, 

MILTON D. CAMPBELL, 

WM. E. RICHARDSON, 

Attorneys for the Defendant. 


R. N. HARPER VS. J. S. BRYAN, ETC. 
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Designation of Record. j 

Filed August 9,1934. j 

i 

* * # * * * * 

The Clerk of the Court in preparing the transcript of the 
record on Appeal in the above styled cause will include the 
following: 


1. Declaration. 

2. Demurrer to declaration. 


3. Order overruling demurrer. 

4. Defendant’s pleas. 

5. Demurrer to pleas. 

6. Order sustaining demurrer to pleas and awarding 
judgment. 

7. Judgment of the Court. 

8. Xote appeal noted in open Court. 


9. Xote cash deposit in lieu of bond for costs on appeal. 

10. Assignment of errors. 

o 


11. This designation. 


RALPH P. BARNARD, 
MILTON D. CAMPBELL, 
WM. E. RICHARDSON, 

Attorneys for Defendant. 


19 Supreme Court of the District of Columbia. , 

United States of America, 

District of Columbia , ss: ] 

I, Frank E. Cunningham, Clerk of the Supreme Coi|irt of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 18, both inclusive, to be a true and 
correct transcript of the record according to directions of 
counsel herein tiled, copy of which is made part of this 
transcript, in cause No. 83475 at Law, wherein John S. 
Bryan, Receiver of North Capitol Savings Bank, a corpo¬ 
ration, is Plaintiff and Robert N. Harper is Defendant, as 
the same remains upon the tiles and of record in said Court. 
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R. X. HARPER VS. J. S. BP.YAN, ETC. 


In testimony whereof, I hereunto subscribe my name and 
afhx the seal of said Court, at the Citv of 'Washington, in 
said District, this 22nd day of September, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


Endorsed ion cover: District of Columbia Supreme 
Court. No. 6329. Robert N. Harper, Appellant, vs. John S. 
Bryan, Receiver of North Capitol Savings Bank, a corpo¬ 
ration. United States Court of Appeals for the District of 
Columbia. Filed Sept. 29, 1934. Henry W. Hodges, Clerk. 


(;j623-C) 








Milton D. Campbell, 

William E. Richardson, 

E. Hilton Jackson, 

W. AY. Millan, 

Ralph P. Barnard, 

Attorneys for Appellant. 


Peess or Byeon S. Adams, Washington D. C. 
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The Court overruled a demurrer to the declaration 
and thereafter sustained a demurrer to defendant’s 
pleas, entering judgment for plaintiff in the sum 
claimed, from which this appeal is taken. 


The Declaration 

The North Capitol Savings Bank was incorporated 
September 3, 1912, under the laws of the State of 
Arizona, and conducted its banking business entirely 
in the District of Columbia. On July 14, 1932, the 
Comptroller of the Currency determined that the Bank 
was insolvent and took possession under the provi¬ 
sions of Section 713 of the Code of the District of 
Columbia. On October 18, 1932, the Comptroller de¬ 
termined that in order to pay the debts of the Bank, 
it was necessarv to enforce the individual liabilitv of 
the shareholders, and accordingly, made the assess¬ 
ment uponi all shareholders of record, including the 
plaintiff. These facts appear in the first count of 
the declaration. A second count of the declaration 
claimed a liability for the payment of this assessment, 
upon the theory that by doing business in the Dis¬ 
trict of Columbia, the stockholders became subject to 
the same liabilities and responsibilities that are im¬ 
posed by law upon the holders of the stock of na¬ 
tional banks. To this second count, a demurrer was 

sustained bv the Court below, from which action no 

•> • 

appeal was taken. Our understanding is that no 
claim is asserted at this time under the second count, 
and that the decision of the Court on that count is 
not before the Court on this appeal. 

The declaration sets forth the pertinent provisions 
of the Constitution and Revised Statutes of the State 
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of Arizona, imposing a liability upon the shareholders 
of banking institutions incorporated thereunder, idiicli 
liability is for all of the debts of the institution to 
the extent of the par value of the stock holding.! The 
Revised Statutes (record page 3), after repeating the 
language of the Constitution creating the liability, 
provide that in case of the dissolution or liquidation 
of any bank, the constitutional and statutory 
of the stockholders must be enforced for the 

i 

of the creditors of such bank by the Superintendent 
of Banks or by any receiver; also that the action to 
enforce such liability shall be commenced within three 
years after the closing of such bank, “and may be 
commenced immediately upon closing of the bank, if, 
in the judgment of the Superintendent or receive]*, the 
assets of such bank are insufficient to meet its liabili¬ 
ties.’ ’ 

The declaration sets forth the fact that an assess¬ 
ment had been made by the Comptroller of the Cur¬ 
rency. Attached to the declaration (record pages 7 
and 8) are a copy of the form of notice of the Comp¬ 
troller’s assessment and a copy of the assessment. 

In the assessment (record page 8), the Acting Comp¬ 
troller states that it appears to his satisfaction that in 
order to pay the debts of the North Capitol Savings 
Bank, it is necessarv to enforce the individual liabili¬ 
ties of the stockholders therefor. The Receiver, i|n his 
declaration, does not state that in his judgment, i.e., 
the judgment of the Receiver, the assets of the IBank 
were insufficient to meet its liabilities. 

A demurrer was filed to the declaration, rajsing 
certain questions. This demurrer was over-ruled with 
leave to plead. 
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The Defendant’s Pleas (Record Page 10) 

The first plea admits the power of the Comptroller 
ex parte to determine the insolvency of the Bank tor 
the purpose of taking possession under the Act of Con¬ 
gress, but denies that the Comptroller had such power 
to determine ex parte the fact of insolvency or the ex¬ 
tent of tlie deficiency of assets to pay liabilities, giving 
rise to a liability, under the provisions of the Arizona 
Constitution, and defendant denies that there is a de¬ 
ficiency of assets to meet the contracts, debts and en¬ 
gagements of the corporation. 

The second plea alleges that under the laws of the 
State of Arizona, the lelationship between the stock¬ 
holder of a banking corporation and its creditors is 
that of a guarantor and not that of a primary debtor 
or suretv; that no liabilitv accrues against a stock- 
holder until the assets of the institution have been en¬ 
tirely exhausted or until the fact and extent of the de¬ 
ficiency of assets to meet liabilities have been judicially 
ascertained and defendant states that the assets of 
said Bank have not been exhausted, nor has there been 
a judicial ascertainment of a deficiency in assets. 

The third plea avers that the charter granted by the 
State of Arizona to the Xortli Capitol Savings Bank 
contained an express provision that the stock when 
issued should be fully paid and non-assessable, and 
that the stockholders should not be liable to the credit¬ 
ors thereof except as to matters provided by contract 
between said corporation and its stockholders, and 
said plea denies that there was any contract providing 
for such liability. 

The fourth plea is based upon the theory of the third 
plea and adds that under the laws of the District of 
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Columbia, relating- to savings banks, it is provided 
that the stockholders thereof shall not be liable except 
for the unpaid balance of their stock subscriptions. 

A demurrer to defendant’s pleas was sustainejd by 
the Court, and thereupon a judgment was enterejl for 
the plaintiff for the sum claimed in the declaration. 
From this judgment the present appeal is taken, There 
are no questions of fact involved in the case, and this 
Court is called upon to review the following questions 
presented by: 


THE ASSIGNMENT OF ERRORS 

1. The Court erred in not holding that the plaijutiff 
receiver could recover onlv where a liabilitv was ere- 
ated and cause of action existed under the laws of* the 
State of Arizona, as construed bv the decisions o|f its 
highest Court, and that under the law of said State, as 
construed bv said Court, no liabilitv existed on the 
part of the stockholder until either the assets of the 
institution were exhausted or until a judicial deter¬ 
mination of the fact and extent of the deiieienev of 


s. 


dust 


2. The Court erred in denving the sufliciencv of the 
defendant’s plea, that there was no deficiency of assets 
of said Bank to meet its liabilities. 

3. The Court erred in entering a judgment ag< 
defendant without a judicial determination of the 
and extent of deficiency of assets to meet liabilities. 

4. The Court erred in holding that the suit could 
be maintained without an averment by the plaintiff 
receiver that in his judgment the assets of the Bank 
were insufficient to pay the claims of the creditors. 



6 


ARGUMENT 

First, Second and Third Assignments of Error. 

Defendant's contention is that the grant of author¬ 
ity which this Court, in the Allman case, held ex¬ 
tended to a Treasury receiver “to enforce the indi¬ 
vidual liability of the stockholders,” refers to a lia¬ 
bility created and existing under the laws of the State 
of Arizona, as interpreted by the Courts of that State; 
that the fact, extent and accrual of liability depends 
upon the Laws of that State, and that the Laws of the 
District of Columbia are only applicable insofar as 
they relate to the remedy sought in our Courts. 

Briefly stated, it is our construction of the prin¬ 
ciples of law applicable to this case, as we find them 
expressed in many authoritative decisions, particu¬ 
larly in the Federal Courts, first, that while the lia¬ 
bility of a stockholder exists by virtue of the laws 
of the State of the creation of the corporation, that 
liability may ordinarily be pursued and enforced in 
other jurisdictions; second, that the remedy afforded 
is governed by the law of the forum; third, that the 
liability must exist, conditions precedent thereto must 
have occurred, and the extent thereof must be meas¬ 
ured by the laws of the State creating the liabilitv; 
and fourth, that no relief may be afforded under the 
law of the forum unless the right thereto has been 
conferred by the law of the incorporating jurisdic¬ 
tion. 

Of course, we are not concerned with the case of 
a corporation under the laws of one State, upon whose 
stockholders liabilities may have been imposed by the 
provisions of the laws of another State as a condition 
to the transacting of business by a foreign corpora- 
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tion in the latter State, in which case those additional 
obligations are binding on the stockholders. Thomas 
v. Matthiesson, 232 U. S., 221. 

The importance of the decision of these questions 
imperatively require this Court to define the I rules 
under which liabilities may be imposed upon the 
stockholders of non-resident banks. Actions are 
pending in the Supreme Court of the District o:: Col¬ 
umbia involving the liabilities of stockholders under 
the laws of a number of States, whose laws create 
liabilities varying in many important particulars. In 
the cases involving Alabama and Virginia banking 
corporations engaged in business in the District of 
Columbia, no liability other than for unpaid subscrip¬ 
tions is attached by the laws of those States to stock¬ 
holders in banking corporations, these companies be¬ 
ing in this respect on tlie same footing as savings 
banks organized under the Incorporation Law of the 
District of Columbia. In the West Virginia raises, 
however, a liability is imposed by the Constitution 
and Statutes of the State only for liabilities incurred 
during the period covered by the ownership of the 
stock by the respective stockholders. All of these 
cases will shortly come before this Court for decision, 
and will be materially affected by the determination 
of the present case. 


Laws of the District of Columbia Relating to Sajvings 
Banks and Stockholders’ Liability. 

Congress, in the general corporation law of tho Dis¬ 
trict of Columbia, provided for the incorporation of 
savings banks and the internal regulation of thqir af¬ 
fairs. These provisions were reenacted in the Revised 
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Statutes relating’ to the District of Columbia (1874). 
They have been repeated, without substantial change 
in the Code of 1901 as Sections 605-644, Subchapter IV 
of Chapter XVIII, entitled “Corporations. ” Stock¬ 
holders are liable only for the unpaid amount due upon 
shares held by them respectively (Sec. 615). 

The first provision for any supervisory regulation 
of savings banks in the District of Columbia was con¬ 
tained in the act of 1S76, repeated without change in 
the Code of 1901 as Subchapter X of above Chapter 
XVIII, Sections 713 and 714. This provision was lim¬ 
ited to savings banks organized under authoritv of 
acts of Congress. 

By the act of June 25, 1906, the present law, the 
original code sections (713 and 714) were repealed and 
reenacted with two important amendments: 

(a) This inclusion of banks incorporated under the 
laws of the several states, engaged here in receiving 
deposits. 

This amendment was accomplished by inserting in 
the first paragraph of Section 713, after the words 
“District of Columbia," the words “or organized bv 
virtue of the laws of any of the states of this Union 
and having an office or banking house located within 
the District of Columbia where deposits or savings are 
received. 


(b) The substitution for the second paragraph of 
Section 713, which provided that all banks organized 
in the District of Columbia under anv Act of Congress 
“shall be subject to all of the provisions of the Re¬ 
vised Statutes and of all Acts of Congress applicable 
to national banking associations, so far as the same 
may be applicable to such savings or other banks,” of 
the clause of the present law: 
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“And the Comptroller shall have powei when 
in his opinion it is necessary, to take possession 
of any such bank or company, for the reasons and 
in the manner and to the same extent as are pro¬ 
vided in the laws of the United States with re¬ 
spect to national banks.” 


Liability Under Arizona Laws and Decisions 

j 

The Arizona Constitution, which became effective in 
March, 1912, provides for the liability of stockholders 
to the extent of the par value of their stock, and in 
addition to the amount invested therein, for all “con¬ 
tracts, debts and engagements” of the corporation. 

Under the Arizona Civil Code of 1913, Sectidn 298, 
a provision was made for the closing of banks after 

*■ I 

examination of their affairs by the State Bank pomp- 


troller and for an action bv the Attorney General in 
the proper court wherein the court was authorized to 
appoint a receiver. This proceeding was not exclu¬ 
sive, and there was independently thereof the rijght in 
the creditors to enforce in equity the obligations of 
the stockholders. 

In the Revised Code of 1922, the legislature! pro¬ 
vided that this constitutional liabilitv of the stock- 
holders “must be enforced for the benefit of the cred¬ 
itors of such bank by the Superintendent of ^anks 
or by any receiver heretofore appointed undejr the 
provisions of Section 294 * * * by an action ijn the 
superior court in the nature of a creditor’s sijiit or 
bv anv other available action.” 

J i 

It will be noted that under this provision thd only 
person authorized to enforce the liability was the 
Superintendent of Banks, with a saving clause as to 
receivers theretofore appointed in proceeding^ in¬ 
itiated under Section 294 of the Code of 1913. 
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A further amendment was made by the Legislature 
to Section 23 of the Code of 1022, striking out the 
words “heretofore appointed under the provisions of 
Section 204'’ in the Revised Code of 1922. This in 
effect reinstated the right of any receiver, as it had 
existed prior to the Code of 1922. 

This same amendment contained a further pro¬ 
vision requiring actions to enforce the liability of 
stockholders to be commenced withn three years after 
the closing of the bank and authorized it to be com¬ 
menced immediately upon that event, “if, in the judg¬ 
ment of the Superintendent or receiver, the assets of 
such bank are insufficient to meets its liabilities." 

This legislative liistorv of the subject was concur- 
rent with icertain decisions of the highest court of 
the State interpreting the constitutional provision and 
defining the liabilities created thereby, and constituted 
both a legislative recognition of these decisions and 
a modification, insofar as that was possible to the leg¬ 
islative branch of the State Government, of what it 
regarded as imperfections or deficiencies in the law 
as interpreted. 

The decisions, which must be read in connection 
with the various provisions and amendments, are: 

Cow den v. Williams, 32 Ariz. 407, 55 A.L.R. 

1059: 

Dagg v. Hammons, 34 Ariz. 445, 72 A.L.R. 1237; 

In re Bank v. Winston, 36 Ariz. 507; 

Button v. 0. G. St apt eg Co., 40 Ariz. 79. 


In these cases, the Court reviewed the decisions in 
the various States interpreting constitutional provi¬ 
sions and statutes similar to the Arizona Constitution 
and Law, and pointed out the different lines of demar- 
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cation between the decisions of certain groups of 
States and announced its determination, in view of the 
tact that the matter was a new question in the State 
ot Arizona, to determine the character of the particu¬ 
lar liability created by its Constitution and to define 
the interpretation of that statute as an expression of 
the public policy of that State. 

After an extended review of the authorities, the 
Court accordingly in the three cases first mentioned 
expressly decided: 

(1) That the constitutional liability of the fetock- 

* 

holders was to the creditors and not to the corpora¬ 
tion. 

(2) That the liability created by the provisions was 

that of a guarantor and not that of a primary debtor 

or of a suretv. 

* 

(3) That this being the nature of the liability, no 

right of action accrued as against a stockholder until 
... . . j 

after a judicial determination upon which the stock¬ 
holders were entitled to be heard, fixing the aihount 
of deficit in assets, if any, and the pro rata liability of 
the stockholders as of the date the bank was closed. 

(4) That the right of action did not accrue and that 
the statute of limitations did not commence to run 
until such judicial determination of the amount of 
deficiency and pro rata liability. 

It was to remedy the situation arising from the last 
stated rule, creating a hardship upon stockholders, 
that the last amendment was adopted. In one of the 
cases then recently decided, more than ten years had 
elapsed since the closing of the bank. In this period, 
many changes had naturally occurred and it was felt 
that it was unfair to the stockholders to make an as- 
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sessment. ill was accordingly provided by the amend¬ 
ment that actions against stockholders must be com- 
menced within three Years after the closing of the bank 
and to meet the situation presented by cases in which 
it wotdd not be possible to ascertain the amount of 
deficiency within that period, it was provided that the 
action might be commenced at any time after the clos¬ 
ing of the bank, if, in the judgment of the Superin¬ 
tendent or receiver, the assets were insufficient to meet 
its liabilities. 

The const it utionalitv of this amendment was imme- 

* 

diately questioned in the case of Button v. 0. (J. Sta¬ 
ple}' (V)., sppra, in which the declaration was filed by 
the receiver immediately upon the closing of the bank 
and without a prior judicial determination of the ex¬ 
tent of deficiency and pro rata liability. The defend¬ 
ant demurred, basing its contention upon the cases pre¬ 
viously decided, that the constitutional provision did 
not give a right of action except upon the prior judicial 
determination of the deficiencv. It claimed that the 
constitutional provision having had engrafted upon it 
that limitation of liability, it was as if that condition 
had been written into the section itself in the proceed¬ 
ings of the State Constitutional Convention, and it was 
therefore claimed that the amendment was unconsti¬ 
tutional. 

The Court, in overruling the demurrer, did not re¬ 
tract but affirmed its previous rulings upon this sub¬ 
ject, and repeated its decision that the liability was 
secondary and that of a guarantor and that no judg¬ 
ment may be entered against a stockholder except 
after a judicial proceeding shall have been conducted 
to determine the fact of deficiency and the amount 
thereof. 
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But, the Court said, the amendment must beiread in 
the light of the known opinion of the Court upon that 
subject and reconciled, if possible, to accord wi th that 
opinion. Accordingly, it said, it was not intended by 
the amendment to permit a judgment to be filtered 
against any stockholder until there had been!such a 
judicial determination of the amount of the deficiency 
for which he was liable. All the amendment purported 
to do, it said, was to authorize the institution of the 
action which would save it from the three-vear bar, 
and the action could not be prosecuted to a judgment 
until the judicial determination of the fact and extent 
of deficiency had been made in some proceeding jappro- 
priate to the purpose. One of the Justices filed a dis¬ 
senting opinion which was based on his understanding 
of the common law rules applicable to actions, jthat a 
suit could not be initiated until the cause of action was 
complete, and that a declaration must state all jof the 
facts upon which the right to judgment is predicated, 
and that because the amendment, as construed by the 
majority, authorized the suit to be filed before the 
cause of action accrued, the amendment was unconsti¬ 
tutional. However, in neither the majority or dissent¬ 
ing opinion in this case was the any retractijon or 
modification of their earlier decisions defining the con¬ 
ditions precedent to liability under the constitutional 
provision. A very careful examination of the reports 
convinces us that in no other case has the Arizona Ap¬ 
pellate Court departed from the rules announced in 
these four cases. i 
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Similar Limitation of Stockholders’ Liability in 

Other States. 


Tin* construction of the Arizona constitutional pro¬ 
vision i>v its courts is in accord with decisions in many 
States which have been followed and sanctioned by 
the Federal (’ourts. 

The nature of the liability of bank stockholders un- 

•> 

der the Maryland law has been before the Maryland 
• % 

Court of Appeals in various cases. In Mister v. 
Thomas, 122 Md. 459, the Court said: 


“The statutory liability is declared to be an 
asset of the corporation for the benefit ratably 
of all its depositors and creditors, if necessary, 
to pay the debts of the corporation. Manifestly, 
there is no obligation upon the stockholders to 
pay anything until the amount he is required to 
pay has been determined by a court of competent 
jurisdiction. Xo matter what the rule may be in 
other jurisdictions, the reasonable and just rule 
to be applied in cases of this nature is, that the 
statute of limitations begins to run only from the 
date of,the order fixing the amount to be paid by 
the stockholder." 


The Maryland statute was also considered in the 
opinion of Judge Hose in Republic Iron £ Steel Co. v. 
Carlton , 189 Fed. 127. 

The interpretation of the Xew York statute by the 
Courts of that State was accepted as authoritative by 
the Circuit Court of Appeals in In Re Jassoy Co., 178 
Fed. 515. 

In Cheney v. Scharmann, 145 X. Y. App. Div. 456, 
129 X. Y. S. 993, a provision similar to the Arizona 
law was construed as requiring a judicial determina- 
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tion of the fact of deficiency of assets and prp rata 
liability. 

In Miller v. Connor, 177 Mo. App. 630 (638-641), the 

same question was raised as is presented here. The 

action was brought in the Missouri Court to enforce 

a stock liability under the Colorado law. The Colo- 

rado courts had given the same interpretation to their 

law as have the Arizona Courts in the present case. 

After discussing the nature and results of the Jsccon- 

... l. 

dary character of the liability so created as inter¬ 
preted by the Colorado decisions, the Court said: 

“Until the insolvency of the bank, its conse¬ 
quent inability to pay, and the amount essential 
to be contributed by each stockholder lo that end 
is ascertained and determined by a competent tri¬ 
bunal, no cause of action accrues therefor, r * * 
A judicial determination of the necessity] and 
requisite extent of the enforcement of stockhold¬ 
ers’ liability are essential prerequisites to thp col¬ 
lection of the amounts owing by them. * *! * It 
is as a result of such judicial determinatioi: 
ascertainment that the cause of action s 
against the shareholder in a fixed amount, 
amount thus fixed for the shareholders tol pay 
then becomes due and it is the failure to pky it, 
when so ascertained to be due, that constitutes 
the breach of duty because of which the caufce of 
action accrues.” 

The necessity for a judicial determination of the 
extent of the deficiency and pro rata liability under 
the Colorado statute was extensively discussed in 
Kipp v. Miller, 47 Colo. 598. 

In West Virginia, it was sought to apply the rules 
adopted by the Supreme Court in respect to the as¬ 
sessment made by the Comptroller of the Currency 


and 

rises 

The 
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in national bank cases to actions brought bv a bank 
receiver under the State law, the provision of Section 
5151 of tlie Revised Statutes of the United States 
being somewhat similar to the provisions of the West 
Virginia Constitution as to State banks. The West 
Virginia Court, however, refused to adopt this in¬ 
terpretation and expressly affirmed the right of the 
stockholder to a judicial determination of the facts 
upon which his liability was predicated, giving to the 
decision ofjthe State Superintendent of Banks merely 
a prima facie evidential value. Finnell v. Blane, 93 
W. Va. 697. 

In Rhode Island, it was held in the case of Miller 
v. Smith, 26 R. I. 146: 

‘‘Whatever proceedings may be proper to en¬ 
force their proportionate liability upon stock¬ 
holders in other States, such proceedings cannot 
be enuitablv taken until such liabilitv has been 
ascertained in the State of the domicile of the 
corporation.” 

In Fletcher on Corporations, Vol. 7, page 7478 (Sec. 
4250), it is; stated that if the liability is secondary, 
proceedings must be had as required to ascertain the 
amount to be paid by each stockholder before the 
liability can be enforced in other States. A large 
number of cases are cited in support of the text. 

No action mail he maintained to enforce elseichere 
a right of action for stockholders’ liability which is not 
complete and has not accrued under the laws of the 
State of incorporation. 

A leading case on this question is Fourth National 
Bank v. Francklyn, 120 V. S. 747. The action arose in 
the Circuit Court for the Southern District of New 













York. The liability of the stockholder was held [to be 
dependent upon the laws of the State of Rhode Island, 
wherein the corporation had been incorporated. After 
considering a number of cases, the Court stated the 
following conclusion which expresses with great clar¬ 
ity our position in the present case: 

_ i 

“In all the diversity of opinion in the courts 
of the different States, upon the question ho\y far 
a liability, imposed upon stockholders in a j cor¬ 
poration by the law of the State which created it, 
can be pursued in a court held beyond the lines 
of that State, no case has been found in which 


such a liability has been enforced bv auv court, 

*• • • 

without a compliance with the conditions applic¬ 
able to it under the legislative acts and judicial 
decisions of the State which creates the corpora¬ 
tion and imposes the liability.” 


As illustrating the extent to which the Courj: in 
its opinion held that the courts of another St at <j‘ or 
a Federal Court, sitting in another State, in enfbrc- 
ing the liability of stockholders, are governed by [the 
laws of the State of incorporation as interpreted by 
the courts of that State, the Court cites with approval 
the case of Flash v. Conn, 109 U. S. 371. That case 
involved the liability of a stockholder of a New York 
corporation in an action brought in a United States 
Court in Florida. The New York statute in question 
permitted an action against a stockholder by judg¬ 
ment creditors of the corporation. The Court of Ap¬ 
peals of New York had decided that if the corpora¬ 
tion had been adjudged bankrupt, this was a sufficient 
excuse for not prosecuting actions to judgment agaipst 
the corporation before proceeding against the stock- 
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holders. This ruling was followed, the Court in the 
Francklvn case explaining the decision as follows: 

4 ‘In short, this Court upheld a suit in the Cir¬ 
cuit Court of the United States in Florida, upon 
exactly the same conditions on which it appeared 
that it would have been sustained in the courts 
of New York.” 


In Miller v. Aldrich , 202 Mass. 109, the Court ap¬ 
plied the same rule to a suit in Massachusetts against 
the stockholder of a Colorado corporation. 

See also Howarth v. Lombard, 175 Mass. 570. 

In Middletown National Bank v. Toledo, etc. By. Co., 
197 U. S. 394, the foregoing quotation from the opin¬ 
ion of Mr. Justice Gray in the Francklvn case was 
repeated. The action was brought in a Federal Court 
in New York State against a stockholder of an Ohio 
corporation. On one phase of the case, the Court said: 

“We have not been referred to any decision of 
the Ohio Supreme Court directly involving the 
question whether the provision of the Constitu¬ 
tion referred to is self-executing or not. If there 
were am* such decision, we should follow it." 


The same rule was followed and applied in the fol¬ 
lowing cases: Hotchkiss v. Bank, 68 Fed. 78; Rice Co. 
v. Libbey. 85 Fed. 824: Bank v. Say ward, 91 Fed. 448. 

The proposition is considered at length in the case 
of Bank v. Gust in, etc. Co ., 42 Minn. 327, 6 L. R. A. 
676, in which the Court said: 

“It is elementary law that, where a person be¬ 
comes a stockholder in a corporation organized 
under the laws of a foreign State, he must be* 
held to contract with reference to all of the laws 
of the State under which the corporation is or- 






ganized and which enter into its Constitution; 
and the extent of his individual liability Us a 
shareholder to the creditors of the company must 
be determined bv the laws of that State, not be- 
cause such laws are in force in this State, but 
because he has voluntarily agreed to the terms 
of the company’s constitution.” 

The action of the Comptroller of the Currency I floes 
not constitute a judicial determination of the cxt('nt 
of insolvency or the pro rata amount due by appellant. 


This precise question was decided by the Supreme 
Court in Bushnell v. Lei and , 164 U. S. 6S4, in which 
it was held that the assessment made upon stockhold¬ 
ers of a national bank by the Comptroller of the Cur¬ 


rency is not a judicial determination. This 
lowed and affirmed numerous decisions of the 


case fol- 
Ku pronto 


Court to the same effect. In the case of Casey v. (\alli. 


94 U. S. 674, the Court pointed out that the assess¬ 
ment on the stockholders of a national bank was made 
pursuant to the statute as an administrative, execu¬ 
tive act, ex parte, without notice to anyone, and with¬ 
out an opportunity or right on the part of anyone 
to be heard. 

In Rankin v. Miller , 207 Fed. 602, (607) tin* Court 
said: 

I 

4 ‘It is well settled that the Comptroller of the 
Currency has power to appoint a receiver for an 
insolvent national bank and call for a ratable as¬ 
sessment upon stockholders without a previous 
judicial ascertainment of the necessity for such 
action. (Cases cited).” 

j 

Fourth Assignment of Error. 

Failure of receiver to allege in the declaration that 
in his judgment assets were insufficient to pay lia¬ 
bilities. 
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The only condition recognized by the Arizona courts 
upon which an action can be brought before a judicial 
ascertainment of the extent of deficiency 1 is that spe¬ 
cified in the amendment to the Code, permitting the 
suit to be instituted if in the judgment of the Super¬ 
intendent of Banks or receiver the assets will be in¬ 
sufficient to pay liabilities. This allegation was made 
in the Button case, supra. 

T\ e assume that the amendment would authorize a 
suit in this jurisdiction under authorities heretofore 
cited, but insist that the allegation of the declaration 
that the Comptroller of the Currency had levied an 
assessment, is not an admissible substitute for the alle¬ 
gation which the law requires to be made by the re¬ 
ceiver of his own judgment in the premises. 

For that reason, the demurrer to the declaration 
should have been sustained. 


CONCLUSION 

Nothing in the laws of the State of Arizona, which 
provide minutely the powers and duties of the Super¬ 
intendent of Banks of that State, and which authorize 
him to close insolvent banks and to take proceedings 
for their liquidation, give to that officer the power to 
make an arbitrary assessment upon the stockholders 
of the amount of their constitutional liabilitv. The 
constitutional provision itself, and the laws enacted 
in aid of its enforcement, have, as interpreted by the 
decisions of the highest courts of that State, protected 
the individual stockholder against an action to enforce 
his liability, unless and until a judicial proceeding has 
been conducted to determine whether a defieienev in 
assets exists, the extent of such deficiency and the pro 
rata share of loss to be borne by the stockholder. 
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He may be heard upon the issues involved in this 
determination. lie mav submit evidence to establish 
the valuation of assets, lie mav exclude liabilities for 
which he is not a guarantor. | 

One of the fundamental differences between the trial 
of such an issue, as we are advised it occurs unde|r the 
Arizona law, as interpreted by its courts, is tluiit in 
such a proceeding the appraisement of assets ancj lia¬ 
bilities is measured as of the date of the closing o:* the 
bank. The stockholder is not responsible for losses or 
depreciation of assets which may occur during liquida¬ 
tion, nor is he chargeable with the expenses of liquida¬ 
tion, for claims arising in tort, or for losses occurring 
through the negligence or maladministration of the 

trust bv the receiver. 

* 

On the contrary, the Comptroller may and has, in 
adjudicated cases, made a valid assessment on 1 the 
stockholders of national banks to cover losses occur¬ 
ring during his administration and under the existing 
law he is expressly authorized to make an assessment 
upon the stockholders of banks solvent when liquida¬ 
tion was commenced and thereafter becoming insol¬ 
vent. 

It will be noted that the law giving the right to a 
national bank receiver to enforce the liabilitv of the 

•r 

stockholders does not define their liabilitv. There has 
never been any purpose on the part of Congress to 
make banks in the District of Columbia, either lpcal 
or foreign corporations, subject to the provisions of 
the Revised Statutes, except insofar as particular pro¬ 
visions have been specifically made applicable. Con¬ 
gress has expressly declared that the stockholders} of 
savings banks, incorporated under the laws of the t)is- 
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trict of Columbia, shall not be liable for other than the 
amount of their unpaid subscriptions to stock. It has 
not attempted to define to any extent the liabilities of 
.stockholders of banks of the several States transacting 
business in the District of Columbia. 

The provisions of our Code for the taking possession 
of and liquidation of savings banks pertain wholly to 
such liquidation. The section does not create liabili¬ 
ties, bnt provides for the collection of existing liabili¬ 
ties. Congress was fully aware of the fact that at the 
time this section was enacted, lie laws of the various 
States providing for the organization of the banking 
corporations which it, without restriction, permitted 
to enter and transact business in the District of Colum¬ 
bia, were not uniform with respect to the liability of 
their stockholders with the laws pertaining to savings 
banks in the District, with the Federal laws governing 
national banks, or with each other. While it is true 
that in the present instance, the North Capitol Savings 
Bank transacted its banking* business entirelv in the 
District of Columbia, and the majority of its stock¬ 
holders and depositors are local residents, the law is a 
general law and applies with equal force to a bank 
which may have transacted ninety-nine per cent of its 
business outside of the District of Columbia, which had 
not stockholders resident in the District, and which 
merely opened an office for the receipt of deposits 
within this jurisdiction. In the only case we have 
found outside of this jurisdiction where our law has 
been construed, a Federal Court in New York sustained 


the right of a receiver appointed by the Comptroller 
to liquidate assets in New York of a West Virginia 
corporation having banking offices in the District of 
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mug 

facts 


Columbia and in Montana. Lyons v. Bank of Discount, 
154 Fed. 391. 

It is not tlie purpose of this appeal to repudiate the 

liability of the stockholders when and as ihe amount 

thereof is adjudicated in a proper proceeding for that 

purpose. As we have heretofore stated, tlu* quejstion 

involves a number of banks located here origin;! 

in various States. In manv of these cases tin 

* 

strongly favor the determination of this iiabilitvjbv a 
proceedings in the course of which stockholders |may 
be heard on the main question of liability, in ilie]case 
of Seventh Street Savings Bank, now pending in the 
lower Court, the State Constitution restricts liability 
of stockholders to creditors who became such daring 
the period covered by the particular stock ownership, 
and places the liability on all previous owners as to 
claims arising during their ownership. In this 1-ase, 
regardless of the fact that, within a brief period since 
the closing of the bank, an eighty per cent dividend 
has been paid all creditors, an assessment has |>een 
made of one hundred per cent on the stockholders of 


of record at the time the hank was closed, wit lion 
gard to whether they had been such stockholders 


re¬ 

fer 


a short or a long period of time, and without regard to 
the identity or the percentage of liabilities which arose 
during the period of their stock ownership, and not¬ 
withstanding the fact that the statutes of West Vir¬ 
ginia provide an elaborate system for the determina¬ 
tion of the various and necessarily complicated liabili¬ 
ties of stockholders in an equity proceeding, whereby 
the accounting of the receiver for all assets and lia¬ 
bilities is subject to the right of the parties interested 
to be heard at any stage of the case. 
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We therefore submit that the judgment appealed 
from should be reversed; that the action should be dis¬ 
missed without prejudice to such other proceedings as 
may properly be taken to ascertain and collect the lia¬ 
bility, if any, existing on the part of the appellant. 

Respectfully submi11ed, 

Milton I). Campbell, 

William E. Richardson, 

E. Hilton Jackson, 

W. W. Millan, 

Ralph P. Barnard, 

Attorneys for Appellant. 









fm CSX3F zrmxa s xastib 


» JN* r 


COUP'"' ^ 

D!S™ 




©mteb States Court of Appeals 
for tfje ©tetrict of Columbia 


October Term:, 1934 


Xo. 6329 


Robert X. Harper 
Appellant 

vs. 

John F. Moran 

Receiver of Xorth Capitol Savings Bank 

a Corporation 
Appellee 


BRIEF FOR APPELLEE 


John Philip Hill, 

Francis W. Hill, Jr., 

Hill, Ross & Hill, Attorneys for Appellee. 

Of Counsel. 

jH HHH fr-X-X XX XX XXXXX X XX XXX 

Washington Daily Record, Printcraft Building 













TABLE OF CONTEXTS 


Page 
.. 1 


Statements of Facts ... 

Declaration .... 

Pleas ... 

Argument .... 

Conclusion ... . . i. 1 


TABLK OF CASKS CITED 


Washington Loan & Trust Co., Trustee, vs. Allman, to 

Fed. (2) 282 ...{„. 3 

Kennedy vs. Gibson, 75 U. S. 498 ... 6 

Frederick vs. Hammons, 33 Arizona 310..I... 9 


STATUTES 


Title 5, Section 298 of D. C. Code .. 
Section 192 of Title 12 U. S. C. A. 


7 

8 


(N CO CO © 

















IN THE 


i 

39ntteb States Court of &ppe4te 
for ttje ©strict of Columbia 

i 

I 

October Term, 1934 

7 i 






2 


lee (plaintiff below and hereinafter referred to as the 
bank) after the court sustained the bank's demurrer 
to defendant’s pleas. 

John S. Bryan, Receiver of the North Capitol Sav¬ 
ings Bank, instituted suit, in two counts, against Rob¬ 
ert X. Harper (hereinafter referred to as the stock¬ 
holder) to recover on account of a stock assessment. 
The stockholder demurred to the declaration, and the 
court overruled the demurrer as to the first count and 
sustained it as to the second count: the stockholder 
then filed fdur pleas, to which the bank filed a demur¬ 
rer, which demurrer was sustained, and as the stock¬ 
holder elected to stand upon his pleas, judgment was 
entered against him; from which judgment this appeal 
was taken. 

John S. Brvan resigned as Receiver and thereafter 
John F. Moran was appointed and qualified as Receiv¬ 
er, and thereafter he was substituted as appellee. 

I 


DECLARATION 


The declaration appears in the Record, pp. 1-fi, and 
is substantiallv as set out in the stockholder’s brief. 
However, it is also stated in the declaration that the 
articles of incorporation of the bank provided that the 
corporation’s principal place of business shall be in 
the City of Washington, D. C.; and the declaration 
further states that the bank did not at any time main¬ 
tain a banking house nor do a banking business out¬ 
side of the District of Columbia; that the certificates 
of stock issued by, and the By-Laws of, the bank, pro¬ 
vide for double liability. (R. 3, 4) 
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PLEAS 

The first plea denies that there is a deficiency! of as¬ 
sets to meet the obligations of the bank, and questions 
the authority of the Comptroller of the Currency to 
determine the fact of insolvency for the purpose of col¬ 
lecting' an assessment. 

The second plea alleges that the stockholders liabili¬ 
ty is that of guarantor and not that of surety, ai}d that 
no liability accrues until the assets of the bank <|re ex¬ 
hausted or until the fact and extent of deficiency of as¬ 
sets to meet the liabilities have been judicially jdeter- 
mined. 

The third plea alleges that the charter of tluj bank 
provides that the stock when issued is to be fully paid 
and non-assessable. 

The fourth plea is a restatement of the third plea 
and contains the further allegation that stockholders 
of a savings bank organization under the laws pf the 
District of Columbia, are not liable except for Unpaid 
balances on their stock subscriptions. 


ARCPM EXT 


This Court, in Washington Loan & Trust Co., 'Trus¬ 
tee vs. Allman, Receiver, 70 Fed. (2) 282, held that a 
stockholder of the Departmental Bank, a corporation 
which was organized under the laws of Arizona, as 
was also the North Capitol Savings Bank, was liable 
upon a stock assessment. There the judgment in the 
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lower court was entered after the demurrer of the de¬ 
fendant to the declaration was overruled. 

i 

There, this Court stated as follows: 


“The provision of the Arizona Constitution to 

which we have referred has been considered bv 

♦ 

the Supreme Court of Arizona, and in the case of 
Fredericks vs. Hammons (2(>4 Pac\ 687), was de¬ 
clared to be self-executing and, without more, to 
impose double liability on all shareholders of a 
bank organized after its adoption. It is our duty 
to follow this construction. Middleton Bank vs. 
Railway Co., 197 l\ S. 394. 404. From this it fol¬ 
lows that a purchaser of shares of stock in an Ari¬ 
zona bank voluntarily assumes by the act of pur¬ 
chase an obligation to become liable to the extent 
provided in the Arizona Constitution, and such an 
obligation, obviously, is contractual and may be 
enforced like anv other contract." . . . 

“Hence, even if it be conceded that under the 
Arizona law as it was prior to 1928 the sharehold¬ 
ers ’ liabilitv could onlv be enforced bv a receiver 
• » * 

appointed pursuant to the provisions of the laws 
of that State, the limitation no longer exists since, 
as we have seen, tin* legislature, as it had the right 
to do, has struck down the limitation and provided 
specificallv that the liabilitv mav be enforced bv 
‘any receiver/ and this change, we think, applies 
to the east* of shareholders who purchased before 
its enactment equally with those who purchased 
after.” 


This Court referred to Title 5, Section 298, of the 
l). C. Code (1929) which provides that banking insti¬ 
tutions in the District shall be under the supervision 
of the Comptroller of Currency, and stated: 

“This provision in plain language gives author- 
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ity to the Comptroller ‘to take possession’ bf any 
bank having a banking house in the District bf Co¬ 
lumbia, whenever in his opinion it is neeessalry ‘to 
the same extent’ as if it were a national bank, and 
this authoritv (act June 30, 1876, c. 156; iR. S. 
7)234; 12 l\ S. C. A. secs. 191, 192) of the (Comp¬ 
troller in the case of national banks applies in 
every case in which he is satisfied of the insolven¬ 
cy of the bank. In such case he may appoint a re¬ 
ceiver, and the person so appointed by the express 
terms of the law (R. S. 5234) may enforce tjie in¬ 
dividual liabilitv of the stockholders.” 


This Court further stated 


“That the States have such power is blear; 
equally clear is it that Congress has it with rela¬ 
tion to the District. The question here is no|t the 
right of Congress to impose double liabilitjy on 
the shareholder of a foreign corporation. That 
liability is here fixed by law and contract. Appel¬ 
lant in the purchase of his stock agreed and as¬ 
sented to it. The question is the narrower! one 
whether a receiver appointed by the law oil the 
place in which the corporation is doing business 
and where its property is located, may, in order to 
pay its debts, enforce an acknowledged liability. 
We think the question too plain for argument. 
The liability here imposed by the Constitution of 
Arizona, and included in the articles of incorpora¬ 
tion, created a contract on the part of the share¬ 
holders which folowed them wherever they might 
go, and, in the event of the bank’s insolvency, 
made them liable to respond at the instance of a 
receiver lawfully appointed at the place where! the 
business was done, as completely and as fully as 
if the appointment had been made in Arizona. See 
Thomas vs. Matthiessen, 232 Y. S. 221.” 
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The pleas filed herein raise exactly the same ques¬ 
tions of law as were raised by the demurrer in the De¬ 
partmental Bank case, and only two additional ques¬ 
tions of fact and law; namely; 

1. The first plea denies that there is a deficiency of 
assets. 

2. The third and fourth pleas allege that the chart¬ 
er of the corporation provides that there shall be no 
double liability upon a stockholder. 

As this Court has already adversely passed upon 
every point raised by the appellant except the last- 
mentioned two points, we will confine our discussions 
to these points. 


THE DETERM[NATION OF THE COMPTROL¬ 
LER THAT AX ASSESSMENT IS NECESSARY 
IS COXCLCSIVE. 


The Supreme Court decided this question in Ken¬ 
ned v vs. Hibson. 75 C. S. 498: there it was stated: 


‘‘The Receiver is the instrument of the Comp¬ 
troller. He is appointed by the Comptroller, and 
the power of appointment carries with it the pow¬ 
er of removal. It is for the Comptroller to decide 
when it is necessary to institute proceedings 
against the stockholders to enforce their personal 
liability, and whether the whole or a part, and if 
only a part, how much shall be collected. These 
questions are referred to his judgment and discre¬ 
tion, and his determination is conclusive. The 
stockholders cannot controvert it. It is not to be 
questioned in the litigation that may ensue. . . . 

“A speedy adjustment is necessary to the effi- 
cienev and utilitv of the law; the interests of the 
creditor require it. and it was the obvious policy 
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and purpose of Congress to give it. If too much 
be collected, it is provided bv the statute, that anv 
surplus which may remain after satisfying ^11 de¬ 
mands against the association, shall be paid over 
to the stockholders.” 


Appellant states that stockholders of savings banks 
organized under the laws of the District of Colombia 
are not subject to a similar assessment, and in sujpport 
of this refers to Sections G0f)-()44 of our Code. 'jChese 
Sections have general application to all business cor¬ 
porations, except as otherwise provided by the tode. 
Title 5, Section 298. of our Code provides: 

“Banking institutions to be under supervision 
of Comptroller of Currency. All savings banks 
or savings companies or trust companies, or 
other banking institutions, organized under au- 

thoritv of anv act of Congress to do business in 

« * 

the District of Columbia, or organized bv virtue 
of the laws of any of the States of this Union, and 
having an office or banking house located within 
the District of Columbia where deposits orj sav¬ 
ings are received, shall be, and are hereby, re¬ 
quired to make to the Comptroller of the Currency 
and to publish all the reports which national bank¬ 
ing associations are required to make and publish 
under the provisions of sections 5211, 5212,; and 
5213 of the Revised Statutes of the United Stjates, 
and shall be subject to the same penalties for 
failure to make such reports as are therein pro¬ 
vided, which penalties may be collected by suit be- < 
fore the Supreme Court of the District of Colum¬ 
bia. And the Comptroller shall have power, when 
in his opinion it is necessary, to take possession 
of any such bank or company, for the reasons and 
in the manner and to the same extent as are ipro- 
vided in the laws of the United States withi re¬ 
spect to national banks: Provided, however, That 
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banking institutions having offices or banking 
houses in foreign countries as well as in the Dis¬ 
trict of Columbia shall only be required to make 
and publish the reports provided for in this sec¬ 
tion semi-annually; And provided further , That 
all publications authorized or required by said 
section 5211 of the Revised Statutes of the United 
States, and other publications authorized or re¬ 
quired by existing law to be made in the District 
of Columbia, shall be printed in two or more daily 
newspapers of general circulation, published in 
the city of Washington, one of which shall be a 
morning newspaper. (Mar. 3, 15)01, 31 Stat. 1302. 
e. 854, isec. 713: June 30, 1002, 32 Stat. 534, c. 1320: 
June 25, 1000. 34 Stat. 458. c. 3533)/* 


The above quoted section of the (’ode provides that 
the Comptroller of the Currency shall have power, 
when in his opinion it is necessary, to take possession 
of any such bank or company, for the same reasons 
and in the manner and to tin* same extent as are pro¬ 
vided in the laws of the United States with respect to 
national banks. This language incorporates U. S. C. 
A., Title 12, Sections 191 and 192 as a part thereof and 
Section 192 provides that the Receiver, under the di¬ 
rection of the Comptroller, “may, if necessary to pay 
the debts of such association, enforce the double lia- 
bilitv of the stockholders." 


Section 192 of Title 12, U. S. C. A., reads as follows: 


“Default in payment of circulating notes. On 
becoming satisfied, as specified in sections 131 and 
132, that any association has refused to pay its 
circulating notes as therein mentioned, and is in 
default, the Comptroller of the Currency may 
forthwith appoint a receiver, and require of him 
such bond and security as he deems proper. Such 
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receiver, under the direction of the Comptroller, 
shall take possession of the books, records,! and 
assets of every description of such association, 
collect all debts, dues, and claims belonging 1 to it, 
and, upon the order of a court of record of Com¬ 
petent jurisdiction, may sell or compound allj bad 
or doubtful debts, and, on a like order, may! sell 
all the real and personal property of such associa¬ 
tion, on such terms as the court shall direct ;\and 
may , if necessary to pay the debts of such associa¬ 
tion, enforce the individual liability of the stock¬ 
holders. Such receiver shall pay over all mbney 
so made to the Treasurer of the United States, 
subject to the order of the Comptroller, and also 
make report to the Comptroller of all his acts and 
proceedings.” (Italics ours) 

The Code of the District of Columbia authorizes the 
Comptroller of the Currency to “take possession” of 
any savings bank organized under our laws “in the 
same manner and to the same extent” as is provided 
in the above quoted section with respect to national 
banks. It is clear that the taking possession includes 
the collection of all debts, dues and claims belonging 
to the bank or to its creditors, the selling or compound¬ 
ing of all bad or doubtful debts, the selling of all real 
and personal property and the enforcement of the in¬ 
dividual liability of the stockholders if necessary to 
pay the debts of the bank. 

THE CHARTER OF THE CORPORATION C A \X- 
NOT CONTRAVENE AND NULLIFY THE CON¬ 
STITUTION OF ARIZONA. 

This has been decided by the Courts of Arizona. 

In Frederick vs. Hammons , 33 Arizona 310, it is 
stated: 
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‘‘Defendant. however, claims that these consti¬ 
tutional and statutory provisions do not apply to 
him for the reason that the corporate commission 
of this state issued to the Prescott State Bank in 
1016 a charter containing a provision that 4 the 
private property of the stockholders of this cor¬ 
poration shall be exempt from the debts of the 
corporation' . . . Both of these contentions 

are without merit. The corporation commission 
was without power to nullify the Constitution of 
the State, and, of course did not intend to do so. 
It simply approved, as the law required, articles 
of incorporation presented to it for filing.' ? 

In addition, the Bv-Laws of the bank and the certifi- 

* 

cates of stock both provide for double liability. 


IV 


COXCLTSIOX 


We submit that the judgment appealed from should 
be affirmed. 


Respectfully submitted. 

John Philip Hill, 

Francis W. Hill, Jr., 

1 Attorneys for Appellee. 

Hill. Ross & Hill, 

Of Counsel. 








^NJTED states 

COURT Of=* Af^PHA^‘3 er*So 
DJSTP.-r-T S 


f 'i • 
./» v 


FILED HBg 01935 




■77 


355^ 


352 


✓ 4 




F *rTTF'V 
I 




IX THE 

Shuteb States* Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 
October Term, 1934. 


Xo. 6329. 


Robert X. Harper, 
Appellant, 


vs. 


John F. Moran, Receiver of Xorth Capitol Savings 

Bank, A Corporation, 

Appellee. 


BRIEF ON BEHALF OF THE COMPTROLLER OF 
THE CURRENCY AS AMICUS CURIAE. 


George P. Basse, 
Attorney for the Comptroller 
of the Currency. 
Washington, D. C. 


Press o r Byron S. Adams. Washington. D. C. 









IN THE 


(Hmteb States; Court of appeals 

FOR THE DISTRICT OF COLUMBIA j 
October Term, 1934. I 


No. 6329. , 

I 

l 

i 

I 

I 

I 

Robert N. Harper, j 

Appellant, 

vs. 

i 

1 

John F. Moran, Receiver of North Capitol Savings 

Bank, A Corporation, 

Appellee. 


BRIEF ON BEHALF OF THE COMPTROLLER OF 
THE CURRENCY AS AMICUS CURIAE, j 


Comes now, F. G. Await, Acting Comptroller of jthe 
Currency, by his counsel, and by leave of court ffirst 
had and obtained, files this, his brief, as amicus curiae. 

The brief of appellant in this cause is directed, in its 
entirety, to the proposition that the Comptroller of 
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the Currency is without authority to determine the 
necessity for an assessment against the creditors of 
the insolvent North Capitol Savings Bank, in that the 
action of the Comptroller of the Currency does not 
constitute a judicial determination of the extent of in¬ 
solvency or the pro rata amount due by appellant and 
other stockholders. 

The pleas of appellant (defendant below) admit the 
incorporation of the North Capitol Savings Bank un¬ 
der the laws of the State of Arizona, under articles of 
incorporation providing that its principal place of 
business should be in the District of Columbia; that it 
did establish and maintain a banking house in the Dis- 
trict of Columbia where deposits or savings were re¬ 
ceived and thereby became subject to the jurisdiction 
of the Comptroller of the Currency to take possession 
of said bank for the reasons and in the manner and to 


the same extent as are provided in the laws of the 
United States with respect to National banks. The 
defendant admits that the Comptroller of the Currency 
had the power to determine the insolvency of the bank 
for the purposes enumerated in Section 713 of the 
1924 District of Columbia Code, but not for the pur¬ 
pose of determining the necessity of levying an assess¬ 
ment. 

The Congress of the United States is tlie sole law 
making power of the District of Columbia. Cohens v. 
Virginia, 6 Wheaton 2G4. The laws made by Con¬ 


gress for the Government of the District of Columbia 


and persons and property therein are laws of the 
United States and must be enforced as such. New¬ 


man v. Frizzell, 238 U. S. 537; Mattinglv v. District of 


Columbia, 97 U. S. 687. And as the power is exclusive 
with respect to legislature for the District of Colum- 

’ l f-"V\ 








3 


bia and as to all persons and all property therein an 
act of the State legislature in conflict with an <^ct of 
Congress must yield thereto whenever it impairs the 
efficiency of those agencies or officers of the Federal 
Government to discharge the duties, for the perform¬ 
ance of which they were created or appointed. Davis 
v. Elmira Savings Bank, 161 U. S. 275. So where a 
particular statute is clearly designed to prescribe the 
only rules governing the subject to which it relates 
the statute is the exclusive measure with respect \\) the 
subject defined, and both general laws of the Uhited 
States (Cook County National Bank v. United States, 
107 U. S. 445, 451), and State statutes (Davis v El¬ 
mira Savings Bank, supra), inconsistent or repugjnant 
thereto, are superseded and must yield to the particu¬ 
lar statute governing the subject. 

Congress has legislated for the District of Colum¬ 
bia with respect to banking corporations doing busi¬ 
ness therein, (Section 713 of the 1024 Code) and has 
said that if a banking corporation organized under the 
laws of one of the States of the Union see fit to come 
in the District of Columbia, and there do business, 
the Comptroller of the Currency may declare if is) in¬ 
solvent, appoint a receiver for all of its assets, land 
apply such assets according to the provisions of the 
laws of the United States, to the satisfaction of I the 
claims of all its creditors. Lyons v. Bank of Discount, 
154 Fed. 391, 394. 

The object of the appellant is the limitation of the 
construction of the act, with respect to the Comptrol¬ 
ler’s powers to the words “to take possession”, jmd 
by such construction limit the authority granted the 
Comptroller of the Currency by Congress for the j]ur- 
pose of liquidation. The statute reads that the Coilnp- 
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(roller of the Currency is “to take possession of any 
such bank or company, for the reasons and in the man¬ 
ner and to the same extent as are provided in the laws 
of the United States with respect to National banks.” _j 

the Comptroller of the Currency to4a-k e ^ < 

possession it is obvious that he4*as that power when 
in his opinion it is necessary, so the Comptroller’s de¬ 
termination of the necessity therefor# precludes all 
other considerations. The authority granted the 
Comptroller of the Currency to take possession of 
State banks doing business in the District of Colum¬ 
bia is analogous to and coextensive with the authority 
granted to the Comptroller of the Currency under Sec¬ 
tion 191, Title 12, United States Code Annotated, to 
appoint receivers tor National banking associations 
whenever lie becomes satisfied of insolvency. 

The National Bank Act (Section 192, Title 12, United 
States Code Annotated) provides that the receiver ap¬ 
pointed by the Comptroller of the Currency may, if 
necessary to pay the debts of such association, enforce 
the individual liability of the stockholders. The Na¬ 
tional Bank Act under Section 63, Title 12, United 
States Code Annotated provides for the individual li- 
abilitv of shareholders in the following terms: 


'U- fit 
1 


“The shareholders of every national banking 
association shall be held individually responsible, 
equally and ratably, and not one for another, for 
all contracts, debts, and engagements, of such as¬ 
sociation, to the extent of the amount of their stock 
therein, at the par value thereof, in addition to the 
amount invested in such shares; * * *” 


This provision is identical in terms with the provisions 


of the Constitution of the State of Arizona fixing the 

o 




I 






I 
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liability of the appellant in this case and upon (which 
liability this suit is brought. ! 

Express provision is not found in the National' Bank 
Act authorizing- the Comptroller of the Currency (to de¬ 
termine the extent of the insolvency of the bank a}id the 
necessity of a levy against shareholders, but the federal 
decisions have established such authority. Repeated 
attempts have been made by defendant stockholders in 
insolvent National banks to avoid liability upofL the 
ground that the stock assessment had been levied with¬ 
out a previous judicial ascertainment of its necessity. 
The Supreme Court of the United States has uniformly 
declined to narrow the National Bank Act by sjicli a 
construction and upon the question of the necessity 
for a judicial determination Mi*. Justice White in (feush- 
nell v. Leland, 164 U. S. 684, 685, stated: i 

i 

“The assignments of error are based solejy on 
the grounds covered by the exception taken tb the 
introduction of testimony, the refusal to charge, 
as above stated, and to an asserted want of juris¬ 
diction in the court below. All these alleged er¬ 
rors mav be reduced to the single contention (that 
under the national banking law the Comptroller 
of the Currency is without power to appoint g re¬ 
ceiver to a defaulting or insolvent national bank, 
or to call for a ratable assessment upon the stock¬ 
holders of such bank, without a previous judicial 
ascertainment of the necessity for the appoint¬ 
ment of the receiver and of the existence of] the 
liabilities of the bank and that the lodgment of 
authority in the Comptroller, empowering (him 
either to appoint a receiver or to make a ratable 
call upon the stockholders, is tantamount to Vest¬ 
ing that officer with judicial power in violatioji of 
the Constitution. All of these contentions ijave 
been long since settled, and are not open to fur- 
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tlier discussion. Kennedy v. Gibson, 8 Wall. 49S; 

Casey v. Galli, 94 U. S. 673; United States v. 

Knox, 102 U. S. 422.” 

It is incontrovertible that Section 11 of Article 14 
of the Constitution of the State of Arizona creates a 
double liability against stockholders of banking cor¬ 
porations organized in that State, and it does not seem 
necessary to argue that stockholders of the North Capi¬ 
tol Savings Bank, by becoming such, agreed that (1) 
they would become subject to the liability imposed by 
the Constitution of Arizona, (2) by the express contract 
contained in the certificate of stock issued to them and 
Section 14 of Article 3 of the Bv-Laws of the North 
Capitol Savings Bank, the liability fixed by the Arizona 
Constitution was affirmed in terms, and (3) by becom¬ 
ing stockholders of banks whose principal and only 
place of business is in the District of Columbia they 
must have agreed to the provisions of Section 713 of 
the 1924 Code and the consequent proceedings in the 
event of insolvencv as in the case of National banks. 
The liability of appellant being fixed by the Constitu¬ 
tional provisions and by his contract, the method of its 
enforcement has been determined bv Congress and the 
decisions of the Supreme Court of the United States, 
construing the grant of power to the Comptroller of 
the Currency, which method the District of Columbia 
has incorporated by reference and has thus made the 
same applicable to stockholders of state banks doing 
business here. 

It would seem against reason that Congress intended 
the Comptroller of the Currency to apply a different 
method of proceeding in liquidation of State banks 
doing business in the District of Columubia and insol- 











vent National banks, when the express language of the 
act is that the Comptroller of the Currency shoulcjl take 
possession for the reasons and in the manner ahd to 
the same extent as are provided in the laws ojf the 
United States with respect to National banks. | Con¬ 
gress has legislated for the District of Columbia] with 
respect to the stockholders of the North Capitol! Sav¬ 
ings Bank, and by becoming a stockholder in that [bank 
the appellant assented to the method provided by [Con¬ 
gress for the liquidation thereof, which is identical! with 
that pursued in the case of insolvent National brinks. 
In such case, as heretofore pointed out, the Comp¬ 
troller of the Currency has the power to call for a rata¬ 
ble assessment upon stockholders without a previous 
judicial ascertainment with respect to the extent of 
the liabilities of the bank and the necessity fob an 
assessment and such determination is conclusive. Jven- 
nedy v. Gibson, 8 Wall. 498; Casey v. Galli, 94 Xjj*. S. 
673.* * | 

Congress has, in the National Bank Act, provided 
for the contingency of an excess payment through Sec¬ 
tion 197, Title 12, United States Code Annotated] af¬ 
fecting a return of a bank and its assets to the stbck- 
holders after the debts of creditors have been ]jaid. 
It results that expensive proceedings to determine the 
question of insolvency and the extent thereof, and the 
necessitv for stock assessment are eliminated by a 
practical plan authorizing a determination by ] the 
Comptroller of Ihe Currency of the necessity forjthe 
assessment without judicial proceedings, with a retjurn 
of any excess to the stockholders. The point was care¬ 
fully considered by Mr. Justice Parker of the Circuit 
Court of Appeals for the Fourth Circuit in a decision 
rendered June 11, 1934, in the case of Broderickj v. 
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American General Corporation, 71 Fed. (2) 864. The 
court said at page 868: 

“The stockholders in purchasing stock in a cor¬ 
poration of that state consented to the obligations 
imposed by its laws upon the ownership of such 
stock; and the effect of the assessment by the su¬ 
perintendent of banks and his certificate thereon 

is to be determined bv reference to those laws. 

% 

Article 8, Section 7, of tlie Constitution of New 
York, provides: ‘The stockholders of every cor¬ 
poration and joint-stock association for banking 
purposes, shall be individually responsible to the 
amount of their respective share or shares of stock 
in any such corporation or association, for all its 

debts and liabilities of everv kind.' ” 

* 

******** 

“Section 120 of the Banking Law contains the 
following provisions: 

‘The individual liabilitv of * * * stock- 

holders for the contracts, debts, and engagements 
of the bank * * * shall be governed exclusively 
by the provisions of this section and section eighty 
of this chapter. 

‘The stockholders of everv bank shall be indi- 

» 

vidually responsible, equally and ratably and not 
one for another, for all contracts, debts and en¬ 
gagements of the bank, to the extent of the amount 
of their stock therein, at the par value thereof, in 

addition to the amount invested in such shares. 
* * * 

‘All actions or proceedings to enforce the lia¬ 
bilitv of stockholders under this section shall be 
taken and prosecuted only in the name of the 
superintendent or the receiver, as the case may 
be.’ 

These statutes were adopted in 1908 after the 
banking troubles of the preceding year; and their 
purpose was to provide a plan for the liquidation 
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of banks under a department of the state similar 
to that provided for national banks under the 
Comptroller of the Currency. Van Tuyl v. fechar- 
mann, 208 N. Y. 53, 101 N. E. 779, 782; Broderick 
v. Aaron, 151 Misc. 516, 272 X. Y. S. 219, 2$2, de¬ 
cided April 11,1934. As said in the case last cited: 
‘The Banking Law of this state was amended and 
revised to conform generallv our scheme of bank 
regulation, liquidation, and assessment enforce¬ 
ment to the statutory system applicable jo na¬ 
tional banks conducted through the Comptroller 
of the Currency. Matter of Union Bank, 204) N. Y. 
313, 97 X. Id. 737; Van Tuyl v. Scharmanjn, 208 
X. Y. 53, 101 X. E. 779. See Report of the Com¬ 
mission on Banks, December, 1907; Report of 
Superintendent of Banks, 1908, Senate Docuknuent 
Xo. 6, 131 Session, page XXIX. The test of the 
accrual of the cause of action laid down bv the 
federal courts should therefore control.’ 

It is, of course, well settled that the decisions of 
tlie Comptroller of the Currency are conclusive as 
to the assessments levied against stockholders of 
insolvent national banks for the purpose of en¬ 
forcing their statutorv liability. Kenncdv v. Gib- 
son, 8 Wall. 505, 19 L. Ed. 476; Studebaker v. 
Perry, 184 U. S. 258, 22 S. Ct. 463, 46 L. Ed. 528; 
Liberty Xational Bank v. McIntosh (C. C. A 4th), 
16 F. (2) 906, 909. In the case last cited, thisj court 
said: ‘The decisions of the Comptroller of the 
Currency are not subject to collateral attack, nor 
is his assessment against shareholders, and the 
amount thereof open to review; but, on thp con¬ 
trary, neither the bank nor the shareholders, 
clearly in the absence of fraud carged and pjroved, 
are entitled to a judicial determination ojf any 
question involved in his decision either as jfco the 
solvency, the sum due creditors and the amohnt of 
assessments as ordered, such matters one and all 
being exclusively within the judgment anti dis¬ 
cretion of the Comptroller, and as to which lie acts 
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in a quasi judicial capacity. Kennedy v. Gibson, 
supra, 75 U. 8. (8 Wall.), 498, 19 L. Ed. 476; Casey 
v. Galli, 94 U. 8. 673, 24 L. Ed. 168; United States 
v. Knox, 102 U. 8. (12 Otto) 422, 26 L. Ed. 216; 
Richmond v. Irons, 121 U. 8. 27, 7 8. Ct. 788, 30 
L. Ed. 864; Schrader v. Bank, 133 U. 8. 67, 10 8. 
Ct. 238, 33 L. Ed. 564: Bushnell v. Leland, 164 
U. 8. 684. 17 8. Ct. 209, 41 L. Ed. 598: Hightower 
v. Bank. 263 U. S. 351, 44 8. Ct. 123, 68 L. Ed. 334; 
Dewoese v. Smith (8th C. C. A.), 106 F. 438, 66 L. 
R. A. 971.’ 


While the question here involved seems not to 
have been decided by the Court of Appeals of New 
York, it has been before the Supreme Court of 
that state in Broderick v. Adamson, 148 Misc. 353, 
265 X. Y. S. 804, 822, and the language of Mr. 
Justice Lydon in dealing with the question is con¬ 
vincing. Said he: ‘It is my opinon that this cer¬ 
tificate, in the absence of a showing of fraud, ille¬ 
gality. bad faith, or obvious error, constitutes con¬ 
clusive evidence of the facts therein stated. This 
is the rule of the federal courts in actions to en¬ 
force the statutory liability of stockholders of na¬ 
tional banks. Kennedy v. Gibson, 8 Wall. 498, 19 
L. Ed. 476: Studebaker v. Perrv, 184 U. 8. 258, 22 
8. Ct. 463. 46 L. Ed. 528. The National Banking 
Act * * k contains no provision similar to that of 
section 80, and the rule applied in the federal 
jurisdictions rests upon no positive statute but 
merely upon the presumption of good faith and 
regularity attending the performance of official 
acts. Isaac v. Marcus, 258 N. Y. 257, 179 X. E. 
487; Matter of Broderick (Matter of Bank of 
Oanastota), 235 App. Div. 281, 257 X. Y. S. 382; 
Matter of Lungliino, 176 App. Div. 285, 163 X. 
Y. 8. 9. There is neither logic nor reason in the 
principle that the certificate of the superintendent 
may be overthrown upon the basis of mere dif¬ 
ferences of opinion between the superintendent 
and the experts and witnesses of the defendants 
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in relation to reasonable values. The determina¬ 
tion of the superintendent is essentially an|d pe¬ 
culiarly an administrative act resting upop the 
exercise of sound business judgment and discre¬ 
tion. Banking Law, Section 80; Matter of Union 
Bank, 170 App. Div. 477, 163 X. V. S. 485. If not 
infected with bad faith or obvious error, or viola¬ 
tive of any fixed legal principle, it should npt be 
subject to attack upon the theory that thei pre¬ 
ponderance of evidence, in the opinion of theitricr 
of the facts, indicates that the values as fixed by 
the superintendent are merely erroneous. liqui¬ 
dation presupposes the prompt and speedy! con¬ 
version of assets to cash in the interests of credi¬ 
tors, and the right to enforce and collect th(e as¬ 
sessment should not be subject to defeat Inf the 
mere balancing of the opposing opinions and 
views of expert witnesses upon the questions of 
reasonable values. If it should ultimately ap¬ 
pear that the assessment was unnecessary in ill ole 
or in part, the stockholders are entitled to share 
in any remaining surplus. Banking Law, Section 
79. As between the stockholder and the creditor, 
it is the convenience of the latter that is preferred 
bv the courts.’ ” 

I 

It is respectfully contended that by the act of becom¬ 
ing a stockholder in the North Capitol Savings Bank 
the appellant agreed to and accepted the provisions of 
the act of Congress respecting the proceeding incident 
to the orderly liquidation of the bank and that he Can¬ 
not now be heard to complain when the Comptroller 
of the Currencv carries out the mandate of Congress 
which requires the Comptroller to liquidate the bank 
in the same manner and to the same extent as provided 
in the laws of the United States with respect to jNa- 
tional banks. 
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Tiie precise point was carefully considered by the 
Supreme Court of the United States in Pinney v. Nel¬ 
son, 183 U. S. 144, where Mr. Justice Brewer, deliver¬ 
ing the opinion of the Court said at page 150: 

“As then a corporation can have no legal exis¬ 
tence outside of the State in which it is incorpo¬ 
rated, the contract of the stockholders with one 
another, by which the corporation is created, is 
presumed to have been made with reference to the 
laws ofj that State, nothing being said in the char¬ 
ter to t)ie contrary. But as comity permits a cor¬ 
poration to enter another State and do business 
therein, it is competent for the stockholders in 
making their charter to contract with reference 
to the laws of a State in which they propose the 
corporation shall do business. And in this case 
the stockholders in their charter specified that the 
purpose of the incorporation was partly business 
beyond the limits of Colorado, and that the prin¬ 
cipal pa,rt of such outside business should be car¬ 
ried on in California. Not content to rely upon 
the general authoritv which bv the rules of comitv 
the Colorado corporation would have to enter Cali¬ 
fornia, and transact business therein, they in terms 
set forth that a part of the purpose of the incor¬ 
poration was the transaction of business by the 
corporation in California. Now when they in 
terms specified that they \vere framing a corpora¬ 
tion for the purpose of having that corporation do 

business in California is it not clear that thev were 

% 

contracting with reference to the laws of that 
State? Contracting with reference to the laws of 
that State they must be assumed to know the pro¬ 
visions of those laws; that by them a personal 
liability was cast upon the stockholders in cor¬ 
porations formed under the laws of the State, and 
that that same liability was also imposed upon the 
stockholders of corporations formed under the 
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laws of other States and doing’ business vtithin 
California. How can it be said that those! laws 
do not enter into the contract and control as ^o all 
business done in pursuance of that contract |vvith¬ 
in the limits of California?” 


The Supreme Court again approved these view’s in 
Thomas v. Matthiessen, 232 U. S. 221, 235, where, in an 
opinion delivered by Mr. Justice Holmes, the Cfourt 
said: 

4 ‘He knew that California had laws and he [took 
his risk of what they might be, when, as we jnust 
hold, he gave his assent to doing business tljiere. 
We cannot interpret his words as giving merely a 
conditional assent. We follow the languagje of 
Pinnev v. Nelson 183 U. S. 144, so far as it sanc¬ 
tions the views that we have expressed. See also 
Thomas v. Wentworth Hotel Co., 158 Calif. 275, 
280.” 

I 

Much is made of the point that the determination of 
the necessity to enforce the individual liability of the 
stockholders was a determination by the Comptroller, 
not the Receiver, and that the Receiver did not, ini his 
declaration, state that in his judgment the assets of the 
bank were insufficient to meet its liabilities. W|hile 
this contention is completely answered by the fact that 
the Receiver has instituted the suit, which clearly indi¬ 
cates his judgment with respect thereto, the conten¬ 
tion shows a complete lack of knowledge of the st|eps 
incident to the determination by the Comptroller of jthe 
Currency as a matter of practice. Upon insolvency 
of either a National Bank or a State bank doing busi¬ 
ness in the District of Columbia the Receiver, upon his 
appointment, examines the affairs of the bank, and sub- 
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mits to the Comptroller, over his signature, a state¬ 
ment of the assets and liabilities of the bank, and it is 
upon the examination and the report of the Receiver 
and his accountants that the Comptroller of the Cur¬ 
rency makes his determination with respect to the 

necessitv of the enforcement of the individual liabilitv 

• • 

of stockholders. It thus appears, as a matter of fact, 
that both the Comptroller of the Currency and his re¬ 
ceiver are satisfied as to the necessity of the levy, 

which is evidenced bv the actual lew of the assessment 

• • 

by the Conipt roller of the Currency and its enforce¬ 
ment by the Receiver. The Comptroller must liquidate 
the bank in'accordance with the provisions of the Na¬ 
tional Bank Act, in which liquidation, as pointed out 
by the Circuit Court of Appeals for the Ninth Circuit 
in the case of Murray vs. Sill, 7 Fed. (2d) 589: 

‘‘Application of the assets and the enforcing of 
the liabilitv of the stockholders, ‘however other- 
wise distinct, are by statute made connected parts 
of the whole transaction which constitutes the liq¬ 
uidation of the affairs of the bank/ Scott v. Lati¬ 
mer, 89 F. 84.*), 33 C. C. A. 1." 


In the leading case of Frederick v. Hammons, 33 
Ariz. 310, 264 P. 687, the Supreme Court of Arizona 
held that the constitutional provision# fixing double 
liabilitv of stockholders is self-executing and legisla- 
live action in support thereof is unnecessary. The 
court said, at page 691: 


“Besides, there is no doubt that Section 11 of 
Article 14 of the State Constitution is self-exe¬ 
cuting and itself imposed double liability on all 
shareholders or stockholders of banking institu¬ 
tions organized after the Constitution was 
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adopted. By such provision the nature and extent 
of the rights conferred and of the liabilities im¬ 
posed are fixed and can easily be deterijnined 
thereunder. It contains no reference to legisla¬ 
tive action as needed in its aid. Such provision 
has generally been held to be self-executing, y 

i 

I 

Inasmuch as the constitutional provision is self-exe¬ 
cuting the appellant did not, by becoming a stock¬ 
holder, as pointed out by Mr. Justice Harlan in Henley 
v. Myers, 215 U. S. 373: “ Acquire a vested rigljit in 
any particular mode of procedure adopted for the|pur¬ 
pose of enforcing their liability as stockholders.'’ j 

The provision is self-executing, the mode and means 
of its enforcement are subject to regulations by the 
legislature, (Converse v. Hamilton, 224 U. S. 243) and 
Congress has legislated upon this particular subject 
which removes it from any general law, (Cook Coijmty 
National Bank v. United States, supra) and likewise 
removes it from the effect of anv State law in conflict 
therewith (Davis v. Elmira Savings Bank, supra). 

The attention of the court has been directed by 
appellant to the fact that actions are now pend¬ 
ing in the Supreme Court of the District of Columbia 
involving liability of stockholders in corporations j or¬ 
ganized under the laws of the States of Alabama, Vir¬ 
ginia and West Virginia. This very fact makes it im¬ 
proper to refer in the instant case to those cases inas¬ 
much as the liabilities involved in each case as it is pre¬ 
sented will, in due course, be determined after a full 
and careful consideration by the court, where none) of 
the issues have been prejudged by reason of reference 










thereto in prior cases where the direct question is not 
involved. 


Respect fully submitted, 

George P. Barse, 
Attorney for the Comptroller 
of the Currency. 










